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2020:  The Year of the SLAT 
Why the Spousal Lifetime Access Trusts may be the perfect 
solution for couples seeking to do estate planning in 2020 
The federal estate and gift tax exemption is currently $11.58 million per person, the highest it has ever 
been.  However, the exemption amount will automatically revert to $5 million in 2026.  The COVID-19 
pandemic and the 2020 presidential election could trigger more rapid tax changes.  A new urgency exists 
today to lock in the high exemption amount where possible before it goes away.  The Spousal Lifetime 
Access Trust (or “SLAT”) provides a way to lock in your lifetime exemption while allowing your spouse 
access to the trust funds in the discretion of a trustee.  For those with sufficient assets, the SLAT may be 
just the right planning solution at just the right time. 

The Spousal Lifetime Access Trust (or “SLAT”) has been around for a long time.  The last time SLATs 
were popular was in 2012 when Congress was facing the “fiscal cliff”, an artificial budgetary deadline 
designed to force legislative action.  At the time, people worried that unless Congress acted, all sorts 
of tax increases would automatically ensue in 2013, one of which was that the federal estate and gift 
tax exemption would revert to $1 million from $5.12 million.  Families with wealth over $1 million 
wanted to make sure they didn’t lose their exemption in the event Congress couldn’t agree on a 
resolution and “went over the cliff.”  So, in mid-2012, on the advice of estate planners, many people 
implemented a gifting strategy using SLATs to lock in their lifetime exemption. 
 

What is a SLAT? 
A SLAT is an irrevocable trust that functions as 
a lifetime credit shelter trust.  That is, it’s a trust 
designed to absorb (and thus lock in) one’s 
estate and gift tax exemption, which, for 
federal tax purposes, is currently $11.58 million 
per person, the highest it has ever been.  The 
beneficiaries of a SLAT can be just about 
anyone.  Your spouse and children are common 
but friends, grandchildren, and other relatives 
can also be beneficiaries.  What makes the 
SLAT attractive is that a spouse can be a 
beneficiary.  Although funding a SLAT is an 
irrevocable gift, the trustee will have the power 
to distribute assets to your spouse.  So, in a 
sense, the couple can get the money back if 
needed.  In addition, spouses may create a 

SLAT for each other as long as certain rules are 
followed (trusts can’t be reciprocal, e.g.). 
 
Why 2020? 
The Tax Cuts and Jobs Act, enacted at the end 
of 2017, doubled the federal estate and gift tax 
exemption from $5 million to $10 million (plus 
inflation adjustments).  However, many of the 
TCJA’s tax changes are temporary.  The Act 
provides that on January 1, 2026, the 
exemption amount will automatically revert to 
$5 million.  As we know, what Congress can 
give it can take away.  The COVID-19 
pandemic is a game changer, as is the potential 
for a new presidential administration in 2021.  
Many politicians have called for higher taxes on 
the wealthy.  So, the probability that Congress 
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will lower the federal estate and gift tax 
exemption much sooner than January 1, 2026, 
has increased dramatically.  If one believes that 
there is a good chance that the current gift and 
estate tax exemptions will be rolled back, an 
urgency exists now to lock in the high 
exemption amount where possible.  The 
strategy of using your exemption has maximum 
benefit for those with wealth over $50 million 
who might be able to fund an irrevocable trust 
with $11.58 million or even $23.16 million, 
without sacrificing a major change in lifestyle.  
A SLAT could also work for gifts at lower 
amounts but would not accomplish much 
unless the donor makes a large enough gift to 
lock in a tax benefit that will disappear.  That 
said, the loss of flexibility and control over the 
money placed in the SLAT poses risks that must 
be carefully weighed. 
 
How does a SLAT work? 
As we said, a SLAT is an irrevocable trust that 
functions as a lifetime “credit shelter” 
trust.  The donor transfers wealth to a trust for 
his/her family so that it can be sheltered from 
estate and gift tax.  The trustee has discretion 
to distribute income and principal to the 
beneficiaries.  The trustee can also have power 
to make low-interest loans.  The distinguishing 
feature is that your spouse can be one of the 
beneficiaries and can have access to the funds 
if the trustee makes a discretionary distribution.  
In order to keep the trust outside of your 
estate, the trustee should be independent.  
Thus, the donor’s adult children and/or a trust 
company might be a good choice. Alternatively, 
if the spouse is a trustee, he or she should have 
only limited discretionary powers. 
 
Avoid creating reciprocal trusts 
One cardinal rule that must be observed is the 
so-called “reciprocal trust doctrine.”  If two 
people make substantially identical gifts to one 
another, then the gifts cancel each other out 
and neither is considered to have made a 
completed gift for tax purposes.  This means 
that a husband and wife cannot create mirror-

image SLATs for each other.  Doing so would 
violate the reciprocal trust doctrine and cause 
both to be ignored for tax purposes, thus 
defeating the goal of using up the lifetime 
exemption.  However, there is a way to get 
around this rule.  If both spouses create a SLAT, 
the trusts should have sufficiently different 
terms that they are not considered to be 
reciprocal.  For example, the two SLATs can be 
created at different times, have different 
trustees, have different provisions with respect 
to the distribution of income and principal, and 
one SLAT might include a power appointment 
while the other does not.  Other options are 
available as well. 
 
How is a SLAT taxed? 
A SLAT can be set up as its own taxable entity 
or as a “grantor trust.”  A grantor trust is one 
that, under federal tax rules, is fully taxable to 
the grantor.  The advantage of a grantor trust is 
that the trust itself does not pay taxes while the 
grantor is alive.  Instead, the grantor pays taxes 
on the trust’s income.  While that may seem 
like a bad deal for the grantor, it’s actually a 
good deal if the grantor has wealth over the 
federal exemption level.  Because the law 
requires that the grantor pay the trust’s income 
taxes, the law essentially allows the grantor to 
make a tax-free gift to the trust.  The other 
option is for the trust to be a taxpaying entity 
on its own.  The downside to this is that an 
irrevocable trust pays more taxes than an 
individual on the same income because trusts 
reach the highest federal tax bracket at only 
$12,950. 
 
State estate taxes 
A SLAT can also be used to lock in your state 
estate tax exemption.  Depending on the state, 
the state estate tax exemption may be lower 
than the federal.  Several states have a state 
level estate tax and one (Connecticut) also has 
a gift tax.  Under a new rule, New York’s estate 
tax picks up gifts made within in three years of 
death.  A few other states have an inheritance 
tax. 
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The state estate tax exemption is something to 
watch out for because you can easily waste it 
all if you’re not careful.  Some states have “cliff” 
type exemptions, which deny you any 
exemption at death if you go over the 
threshold.  Only one state (Maryland) allows 
portability of a deceased spouse’s unused 
exemption.  As a result, there is a risk that after 
the first spouse dies, his or her exemption could 
be entirely wasted and thus cause the family to 
pay more state estate taxes than necessary 
when the second spouses passes away.  A SLAT 
can be used to make a completed gift and 
essentially lock in that exemption. 
 
What are the downsides of SLATs? 
One downside of a SLAT is the risk of the 
spouse’s death or divorce.  If you’re no longer 
married, then your ex-spouse should no longer 
have access to the trust.  In the divorce 
context, this issue can be dealt with through 
careful planning and legal drafting.  If you 
remarry, your new spouse can be a beneficiary 
of the SLAT.  Another downside is that when 
the grantor passes away, the SLAT’s assets will 
not be eligible for a stepped-up basis.  On the 
death of the surviving spouse, the assets could 
be allowed a stepped-up basis if the trustee 

grants a general power of appointment to the 
spouse, thus causing estate tax inclusion.  
These are issues to be discussed with your 
attorney in the planning process. 
 
How do I set up a SLAT? 
You will need an attorney to draft the trust 
agreement and you will have to choose a 
trustee.  Someone who is independent is often 
the best choice.  Next, you’ll make an 
irrevocable gift of assets to the trust.  This will 
trigger the filing of a federal gift tax return on 
Form 709, which should be prepared by an 
attorney or accountant. 
 
SLATs are an advanced planning technique.  
There are additional aspects of these and other 
types of trusts that we have not covered in this 
paper, such as asset protection and generation-
skipping planning, which may be relevant to 
your situation.  We encourage you to work with 
an experienced attorney when implementing 
such strategies. 
 
If you are interested in learning more about 
SLATs or other estate planning ideas, please 
contact your Portfolio Manager or Client 
Advisor.  We would be happy to help you. 
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Warwick M. Carter, Jr. is a Principal at 1919 Investment Counsel based in New York.  As a Senior 
Wealth Advisor, his primary focus is generational wealth planning for high net worth individuals and 
families.  He also advises on philanthropic planning.  When giving advice, Warwick takes a 
comprehensive approach to assessing all aspects of a client’s tax, financial and family 
situation.  Warwick works closely with Portfolio Managers and Client Advisors in all of our offices to 
integrate wealth strategies with a client’s investments.  He regularly meets with outside advisors to 
devise appropriate solutions that will help grow wealth in a tax-aware way over the long term. 

Warwick is a graduate of Denison University and the Columbus School of Law at The Catholic 
University of America.  He also holds a master’s in taxation from Georgetown University. He is 
admitted to the bar in New York and the District of Columbia.  Warwick is also a member of the New 
York State Bar Association and the Society of Trust and Estate Practitioners (STEP). 

Email address:  wcarter@1919ic.com 
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About 1919 Investment Counsel 
1919 Investment Counsel, LLC is a registered investment advisor. Its mission for 100 years has been to provide 
counsel and insight that helps families, individuals, and institutions achieve their financial goals. The firm is 
headquartered in Baltimore and has regional offices across the country in Birmingham, Cincinnati, New York, 
Philadelphia and San Francisco. 1919 Investment Counsel seeks to consistently deliver an extraordinary client 
experience through its independent thinking, expertise and personalized service. To learn more, please visit our 
website at www.1919ic.com. 

The views expressed are subject to change. Any data cited have been obtained from sources believed to be reliable. The accuracy and 
completeness of the data cannot be guaranteed. Individuals should consult their tax advisors before acting on any information contained herein. 

Circular 230 Disclosure: Any advice contained herein is not intended or written to be used, and cannot be used, for purposes of 
avoiding tax penalties that may be imposed on any taxpayer. 
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